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v. West, supra. It is conceded that the police power is adequate to re- 
strain offensive noises and odors, and it is argued, Freund Police Power, § 
182, that a statute affording similar protection to the eye would not be uncon- 
stitutional ; that it would only be an amplification of a recognized principle, 
and not the creation of a new one. 

Criminal Law — Trial — Effect of Waiver of Argument by Accused. — 
Cunningham v. People, 71 N. E. 389 (111.) — When after the opening argument 
in a prosecution for rape the defendant waived the right to address the jury, 
held, that the people had no further right to address the jury. 

The discretion of the court as to the opening and closing argument in 
criminal cases is allowed a wide range, even in the Code states. This discre- 
tion once exercised is seldom disturbed. Vines v. State, 19 S. W. 545. An al- 
most unbroken line of authority permits each of two states' attorneys to 
address the jury, regardless of whether the defense presents argument or not. 
State v. Stewart, 9 Nev. 120. In the principal case this was not done in the 
trial court, but the first states' attorney was allowed to address the jury after 
he had closed his argument. As is shown in Barden v. Briscoe, 36 Mich. 255, 
the effect is apt to be to cut the plaintiff off from half his argument, a result to 
which the defendant has no absolute right. 

Discharge of Servant — Malicious Procurement. — Lancaster v. Ham- 
burger, 71 N. E. 289 (Ohio). — Held, that where a patron of a railroad com- 
pany secures the discharge of a conductor because of rudeness, he incurs no 
liabilities to the conductor, even though actuated by malice. 

This case bears an analogy to the "strike order" cases, but even the 
opinions in the latter favorable to recovery against the person ordering the 
strike are not based on the element of malice; Allen v. Flood (1898) App. 
Cases, 1 — 81. Quinn v. Leatham (1901) App. Cases, 495 ; it being absolutely 
settled that while malice has some importance in the commission of an illegal 
act, it is of no importance where a person keeps within his legal rights, Paine 
v. Chandler, 134 N. Y. 385. However, there are cases in which this is not so, 
especially in the exercise of property rights ; see Chesley v. King, 74 Me. 164. 
'A wanton infliction of damage can never be a right.' Burke v. Smith, 69 
Mich. 380. But as the opinion in the principal case forcibly suggests, if 
absence of malice were necessary to safely report the misconduct of a servant, 
his chance of immunity would grow proportionately to the enormity of his 
offense. 

Husband and Wife — Husband's Liability for Wife's Torts. — Goken v. 
Dallugge, 99 N. W. 818 (Neb.). Held, that'the common-law rule that a hus- 
band is liable jointly with his wife for torts committed by her in his presence, 
does not exist in Nebraska. 

The common-law rule holding the husband liable for the wife's tort's, 11 
Kent's Com. 149, has been abrogated by statute in several of the states but 
the decision in the principal case, following Martin v. Robson, 65 111. 129, 
proceeds upon the theory that in giving the wife the right to manage her 
separate property, the law has so modified the disabilities of the wife and the 
rights of the husband as to remove the reason for holding the latter liable for 
the torts of the former. 

In repudiating this doctrine it was said in Quick v. Miller, 103 Pa. 67. 
"A statute will not be deemed to exempt a husband from the common-law 
liability for his wife's torts unless it expressly so declares." Married Women's 
Property Acts have been passed in most of the states and has been held 
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almost without exception that these do not abrogate the common-law rule of 
the husband's liability for the torts of the wife. Fitzgerald v. Quaun 33 
Hun 652, McElfresh v. Kirkendall 36 Iowa 562. 

Inherit ance Tax — Exemptions — Constitutional Law. — State ex rel. 
Taylor v. Gilbert, 71 N. E. 636 (Ohio). Held, that a tax on the right of 
inheritance is an excise and not a property tax and is therefore not in viola, 
tion of a constitutional provision which requires uniformity and equality in the 
imposition of burdens of taxation and which limits the amount of exemption 
to less than that exempted by the tax in question. Price and Davis, JJ., 
dissenting. 

The right of receiving property is a bonus from the hands of the State and 
is not property. Scholey v. Rew, 23 Wall. 331; Magoun v. Bank, 170 U. S. 
283: contra, Com. v. Coleman, 52 Pa. 486; Curry v. Spencer, 61 N. H. 624. 
The constitutional provision supra, applies only to taxes on property. Baker 
v. Cincinnati, 11 O. St. 540. In most states the subject of taxation apportion, 
ment in subjects other than persons and property is legislative rather than 
judicial. Bell Gap R. R. v. Penn., 134 U. S. 237; so that the remedy for 
discriminating taxation in such cases lies with the legislature only, Kirby v. 
Shaw, 19 Pa. 261; Youngblood v. Sexton, 32 Mich. 414; the constitutional 
limitation on exemptions therefor, not applying. The dissenting opinion in 
the principal case grounds its argument on Exrel. Ferris, 53 Ohio St. 1, and 
upholds the view that the Constitution limits the right of the legislature to tax 
and that it is over-refinement of reasoning to exclude a right of inheritance 
from its protection. 

Landlord and Tenant — Breach of Contract to Repair — Injury to 
Tenant— Liability of Landlord, Davis v. Smith, 58 Atl. 630. (R. I.) Held, 
that the landlord is not liable to tenant for injuries from defective premises 
which the landlord has covenanted to repair. 

If the duty of the landlord had been a positive one he would have been 
liable for all the consequences. Schick v. Fleischauer, 26 N.Y. App. Div. 210. 
Thus it has been held that where a landlord actually undertakes to repair and 
does so negligently and injury results he is liable, for there the law imposes a 
positive duty to repair with due care. Gill v. Middleton, 105 Mass. 477; 
Hine v. Cushing, 53 Hun (N. Y.) 519. It was even held in Flinn v. Trask 
11 Allen 550, that in a covenant like the present one the landlord is liable for 
resulting injury. The great weight of authority is, however, to the effect that 
such a covenant entails simply ordinary contract liability and only damages 
which are in contemplation at the time of its inception are assessable. Tuttle 
v. Gilbert Mfg. Co., 145 Mass. 169; Bowe v. Hun King, 135 Mass. 180; 
Spellman v. Bannigan, 36 Hun. 174. 

Libel— Criticism made in jest.— Triggs v. Sun Printing and Publish- 
ing Ass'n., 71 N. E. 739 (N. Y.). Held, that a publication ridiculing an 
author's private life and representing him as a presumptuous literary freak, 
cannot be justified on the ground that it was made in jest. 

It is not libelous to criticize an author's works in any way, but the private 
life of an author is protected. Carr v. Hood, 1 Camp. 354 ; Hamilton v. Eno, 
81 N.Y. 116; Townshend, Slander and Libel § 255. The fact that a criticism, 
tending to bring its object into ridicule, is in jest, is no excuse, Donoghue v 
Hayes, Irish Exchequer 265, 266; the words being sufficient if they tend to 
make a person seem contemptible and ridiculous. Foster v. Scripps, 39 



